Reaching agreement – Family dispute
resolution and mediation

In family law, people involved in disputes about property and/or children’s issues are required
to attempt to resolve the dispute themselves by using ‘family dispute resolution (FDR)
processes’ before going to court.
Family dispute resolution processes can include:
•
•
•
•

Mediation conducted by mediation services and by private legal practitioners.
Legal Aid Queensland family dispute resolution conferences.
Family dispute resolution mediations conducted at Family Relationship Centres.
Arbitration.

In the right circumstances, family dispute resolution can be faster and cheaper than court, and
can also mean that you retain some control over the outcome.

Family dispute resolution
Family dispute resolution is not suitable for everyone. Successful agreements are reliant on
both parties having equal bargaining power and being honest, open and willing to compromise.
Women who have experienced domestic violence may feel pressured to consent to unfair
agreements which are not in the best interests of themselves or the children. FDR services
should have specific policies and guidelines which relate to circumstances where domestic
violence is present. If you are attending FDR, it is important to let the FDR service know about
any violence. Ask the FDR service what arrangements can be made to ensure your safety and
to make these arrangements when required.
In family law the most common FDR process you will most likely be involved in is mediation.

What is mediation?
Mediation is a process that can help people with the assistance of an independent person,
called a ‘mediator’, work out an agreement on issues they are in dispute about. The mediator
will help guide you and your ex-partner through the mediation process. They are not like a
Judge. They will not make decisions about your case for you. Mediation will often involve you
being in the same room as your ex-partner (along with the mediator) and trying to negotiate
directly with them about a settlement of the dispute. You can ask to be in a separate room
(called shuttle mediation) or be on the telephone.
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Are the agreements legally binding?
Any agreement reached at mediation is generally not legally binding (however see below about
parenting plans). For the agreement to become legally enforceable, you will have to take the
agreement away and make an application for consent orders. Consent orders are then filed in
the Family Court and when approved, become binding court orders.

What about parenting plans?
In mediation involving children, it is possible to enter into a type of legal document called a
parenting plan. As explained in our Children information sheet, a parenting plan is any
agreement that is in writing, dated, signed by both parents and sets out arrangements about
the children. It must be entered into willingly and free from threat, duress or coercion. A
parenting plan does not have to be drafted up in a legal way or witnessed by a lawyer or
Justice of the Peace to be valid.
Although a parenting plan is not a court order (and is not binding on the parties who signed
it), the court has to consider the terms of a parenting plan, if it is required to make a decision
about the children at a later date.
Do not sign anything unless you are sure that it is safe and will work for you and the children.
Any document signed by you and your ex-partner about children could potentially be
considered a parenting plan.

Compulsory mediation in children’s issues.
Before you can go to court to get a parenting order you will need to obtain a certificate from a
family dispute resolution practitioner (mediator) stating an attempt was made to resolve your
case at mediation. This applies whether you are filing in court for the first time or where you
have previous court orders.
Certificates proving mediation has been attempted can only be obtained from a mediator who
is registered with the Federal Attorney-General’s Department. These mediators are known as
‘‘family dispute resolution practitioners".

Are there exemptions to compulsory mediation?
There are two exemptions to compulsory mediation and these are by either:
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1.

Meeting the legal requirements set out in the Family Law Act 1975 and going
straight to court, or

2.

Having your matter screened out by the mediation service as not appropriate.
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What are the legal requirements for an exemption?
Mediation will not be necessary in the following circumstances, and in these cases
an application can be made straight to court:

•
•
•
•
•
•

If there has been child abuse or risk of child abuse.
If there has been domestic violence or risk of domestic violence.
If the matter is urgent.
If you have reached agreement and are applying for a consent order.
If you are responding to a court application.
If the matter is about breaking an existing order that is less than 12 months
old and a person has shown a ‘serious disregard’ for their obligations under
the order.

We strongly recommend that you obtain legal advice before considering applying to court
without a certificate.

How do I get screened out?
If a family dispute resolution practitioner does not believe it is appropriate to proceed, they
can issue you with a certificate exempting you from mediation and you can then start court
proceedings. You will need to file the exemption certificate with your court documents.

In working out whether to mediate or not, a family dispute resolution practitioner
must consider whether a person’s ability to negotiate freely in the dispute is
affected by any of the following:

•
•
•
•
•
•

A history of domestic violence.
The likely safety of the people involved.
Equality of bargaining power between you and the other parent.
The risk that a child may suffer abuse.
The emotional, psychological and physical health of you and your ex-partner.
Any other relevant matter.

It is important that you tell the mediation service about any domestic violence you have
experienced or any concerns you have about the safety of the children.
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What services offer family dispute resolution?
The Federal Government funded the establishment of Family Relationship Centres (FRCs). At
present there is currently a sliding scale for the cost of the use of FRCs and a Centre will be
able to explain the fee scale as it applies to you (there are free hours available for people that
meet certain financial eligibility requirements). For more information about FRCs and fees, you
will need to contact your local service.
Relationships Australia and Centacare also offer family dispute resolution for a fee on a sliding
scale depending on income. You will need to contact your local agency for more details.
Legal Aid Queensland offers family dispute resolution conferences. A conference is a mediation
where your lawyer is present and they provide legal advice to you and assist you to negotiate.
If an agreement is reached at a conference, the lawyers will draw up consent orders and file
these in the court. If agreement is not reached, Legal Aid Queensland will make a decision
about whether to extend your Legal Aid to take the matter to court.
You can contact Legal Aid Queensland for more information about their conferencing program.
There are also a number of mediators in private practice who are registered as family dispute
resolution practitioners and offer FDR. Mediators in private practice charge a fee for
their service.
For referrals to a meditation service or private mediator, contact
www.familyrelationships.gov.au or telephone the Family Relationships
Advice line on 1800 050 321.
Remember: it is useful to get legal advice before attending a family dispute resolution.

Page 4 of 4

www.wlsq.org.au

