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Property settlement
A property settlement is the legal term for the division of property at the end of a marriage or
de facto relationship. You can apply to the court for a court ordered property settlement or
come to an agreement about a property settlement at any time after separation (provided you
are within the time limits set out below).

Time limits
A limitation date is a time limit prescribed by legislation within which actions must be
commenced in courts. If legal proceedings are not commenced within the time limit prescribed,
proceedings will be deemed out of time and your right to bring your action will be lost unless
the court is prepared to grant you ‘leave’ to bring your action or allow an extension of time. This
may only occur where exceptional circumstances apply.
If you have been married you do not need to be divorced to begin a property settlement and
can commence the settlement process at any time after separation. However once you obtain a
divorce order you only have 12 months from the date of your divorce to initiate settlement and/
or maintenance proceedings in court.
If you were in a de facto relationship (including same-sex relationship) which ended after
1 March 2009, property settlement and/or maintenance proceedings can be initiated in
either the Family Law Court or Federal Circuit Court under the Family Law Act and must be
commenced within two years from the date of separation.
There are very specific rules regulating matters initiated with a court outside of these time
limits and if you find yourself in this position it is essential that you see a solicitor as soon as
possible as there can be significant barriers to obtaining a property settlement.
Different laws apply for parties in a de facto relationship who separated before 1 March 2009.
If you fall into this category you will need to promptly obtain legal advice as you are well outside
the time limits to apply for a de facto property settlement and the potential legal hurdles to
obtaining a property settlement are even greater.
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Is property settlement the same for married and de facto partners?
The law is now the same for people who are or were legally married, or who were in a de
facto relationship where that relationship ended on or after 1 March 2009. Although, in
matters where the parties are in dispute, the court may be required to determine whether
the relationship is actually deemed to be a de facto relationship (this is discussed below). The
Family Law Act 1975 enables both the Family Court and Federal Circuit Court to make orders
dividing up any property that you and your ex-partner own, including any superannuation that
you and your ex-partner may have. The law also enables a court to make orders (in relation to
property) that are binding on third parties. The court can make a spousal/de facto maintenance
order and this is explained in greater detail later in this chapter.

What is a ‘de facto relationship’?
Generally, a de facto relationship is a relationship where two people who are not married or
related by family have been living together as a couple on a ‘genuine domestic basis’. It can exist
between two people of the opposite sex, or between two people of the same sex.
All the circumstances of the relationship will determine whether a couple have
a de facto relationship.
These include:
•
•
•
•
•
•
•
•
•

The duration of their relationship.
The nature and extent of their common residence.
Whether a sexual relationship exists.
The degree of financial dependence or interdependence, and any
arrangements for financial support, between them.
The ownership, use and acquisition of their property.
Their degree of mutual commitment to a shared life.
Whether the relationship has been registered, in a State or Territory with
laws for the registration of relationships.
The care and support of children.
The reputation and public aspects of the relationship.

For the Family Law Act to apply to de facto relationships that ended after
1 March 2009 the court will specifically require:
•
•
•

•
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The period or total period of the de facto relationship to have been at least
two years.
Or there is a child of the de facto relationship.
Or the party who applies for property orders has made substantial
contributions (financial or otherwise) to the relationship, and a failure to
make an order would result in serious injustice to the applicant.
Or the de facto relationship has been registered in a State or Territory with
laws for the registration of relationships.

www.wlsq.org.au

Property

At present, the legislation is different in Western Australia (WA) and if you are or
were ordinarily a resident of Western Australia you will need to obtain advice
specific to your situation.

Pre-action procedures – Property settlements
There are pre-action procedures that must be attempted before any party (married or de facto)
can commence property proceedings in a Family Law Court. The purpose of these procedures is
for parties to make every effort possible to resolve matters without going to court. There can be
costs implications (having to pay for the other person’s legal expenses) for any party who starts
proceedings without first undertaking these procedures. On a practical level, a large number of
separating couples will manage to reach settlement during the pre-action procedure process,
without needing to go to court.
At present the procedures require the party seeking to file proceedings to:

•
•
•

Participate in dispute resolution services, such as family counselling,
negotiation, conciliation or arbitration with the other party.
If dispute resolution is unsuccessful, write to the other party, setting out
their claim and exploring options for settlement.
Comply, as far as practicable, with the duty of disclosure.

The court expects all parties to attempt to resolve their matter, or at least
determine the issues in dispute, before filing in court.
There are some limited exceptions to this requirement as it is not always appropriate for
everyone to complete these procedures. A full list of the exceptions can be found in the Family
Law Court’s brochures, on their website or from a lawyer.
DUTY OF DISCLOSURE
The pre-action procedures also come with a duty of disclosure. This means that parties are
legally required to provide each other with copies of all documents relevant to their matter
(particularly those that are relevant to any issue in dispute) prior to, and during, their case.
The duty of disclosure remains even where the parties meet one of the limited exceptions to
the pre-action procedure requirements and there is a risk of penalties (i.e. a costs order) for
any party that wilfully fails to disclose relevant information. Further, failure to provide proper
disclosure can result in any agreement being later set aside.
There is a limited list of documents which do not have to be provided however it is advisable to
speak to a solicitor if you are unsure whether a particular document needs to be disclosed.
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Financial counselling
Another step that one or both parties may find beneficial before commencing a property
settlement, including the negotiation process, is to obtain some financial counselling.
Depending on your financial circumstances you may seek financial counselling either
through your accountant, financial advisor or a free financial counsellor provided through a
Government funded financial counselling service.
Financial counsellors can be helpful in providing a realistic assessment of your individual
financial circumstances. This can be particularly useful in helping you identify what a realistic
outcome for you may be i.e. is it realistic for you to seek to buy your ex-partner’s share of your
home and can you actually service a loan or obtain pre-approval to refinance your mortgage.

What is considered property in a relationship?
Under the Family Law Act 1975 property can include anything of value, such as a house, a car,
furniture, artwork, personal property (including jewellery), bank accounts, shares, insurance
policies, superannuation and business interests.
Generally, although not always, with short term relationships property that you owned
before the relationship will remain yours on the basis that your ex-partner has not made any
contribution to that asset. However, with long relationships and certain types of property,
those boundaries become less clear and it is likely that all the property of both the parties will
be considered as part of the total pool of assets regardless of who owns the asset.
For property that was acquired during the relationship, it does not matter whose name the
property is in, or who bought it, as it will still be considered property of the relationship and
included in the pool of assets.

Superannuation
There are several ways that superannuation can be dealt with in a property settlement
depending on the type of superannuation fund and the nature of the superannuation benefit.
It is often possible to divide up, or ‘split’ the money in one superannuation fund and transfer it
to the other party’s superannuation fund. Another way that superannuation can be dealt with
is by a ‘payment flag’.
SUPER SPLITTING
Super splitting involves the dividing of money from one fund and transferring it into the other
party’s super fund. Super splitting usually occurs where the parties are ineligible to access a
superannuation benefit for a lengthy period of time (i.e. it may be some years before they are
eligible for retirement).
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SUPER FLAGGING
A payment flag alerts (or ‘flags’) the Superannuation fund (usually the trustee) that there
is a court proceeding, order or agreement relating to that super fund. The flag prevents the
release of superannuation funds until the flag is lifted. A payment flag will be lifted either by
the parties negotiating a superannuation split or if a court orders the lifting of the flag.
A payment flagging order tends to occur where one, or both, of the parties will shortly be
eligible to access that benefit.
In certain circumstances a superannuation fund, or benefit, will be deemed either un-flaggable
or un-splittable. This will depend on the nature of the fund and benefit, and on the amount
of monies held within that fund or dispersed as a benefit (these amounts are pre-determined
within the Family Law (Superannuation Regulations).
As superannuation splitting or flagging can be quite complex (particularly as the Family Law
works alongside the ever changing Superannuation Industry Regulations) it is important to
seek detailed legal advice if you or your ex-partner have superannuation. This can be
especially important if you and your ex-husband or partner are negotiating your property
settlement privately.
HOW DO I FIND OUT THE VALUE OF MY EX-PARTNER’S SUPERANNUATION FUND?
If you are negotiating your settlement privately and your husband or ex-partner refuses to give
you details of the balance in his/her superannuation fund, you can ask the superannuation fund
to provide you with the details. The Family Law Courts have Superannuation Information kits
that can assist you with this process; there may be a fee payable to the Superannuation fund
for this information. Such a request is confidential and your ex-partner cannot be told
about the inquiry.
It is important to note that there are considerable problems when superannuation funds cannot
be identified and one of the parties refuses to meet the requirements of disclosure. It can mean
that the funds will not be included in the property settlement.
The legislation for de facto relationships is different in Western Australia in relation to
superannuation and it is important to obtain legal advice specific to your matter if the
Western Australian legislation applies to you.

How do I work out my property settlement?
When deciding how to distribute property after separation, the court uses a four-step
process and takes a number of factors into account. If you are legally represented through
your property settlement your solicitor will be guided by this process and these factors when
estimating what is a fair and reasonable settlement for you. It is useful to understand the
process, and it may act as a guide for you and your ex-partner to negotiate an agreement
between you privately if you are both unrepresented.
.
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The four step process
Step 1:
The first step in a property settlement is to work out the net value of the property.
This means making a list of all of the assets and debts. The value of the property needs to be
estimated at this stage (valuations and certification will be needed at the time of settlement
or final hearing).
In working out the value of property you need to look at the second hand or market value,
not the price that you paid for the property or the value that it is insured for. It may be useful
for both parties to use and complete the Family Law Courts Financial Statement form when
commencing this process.
.

Step 2:
The second step is to look at the contributions you have both made during the
relationship. In determining what contributions you have made the following factors
are considered:
•
•

The contribution you have made to the family as home-maker
and/or parent.
		
- While each case will be different, generally in a relationship where one
partner has been the primary income earner and the other partner
looked after the children and home, the contributions 				
will be seen as equal.
• Any financial contribution you have made through your salary, savings, gifts
from family members, and inheritances.
• Any contribution you have made to improve the home or the family
business, such as renovating, decorating the house or unpaid work for		
the business.
• In certain limited cases, behaviours of the parties may also be considered
when determining contributions. Behaviours may include family violence,
gambling and substance abuse. If behaviour of the parties is considered it
will be looked at in terms of its impact on both parties’ ability and capacity
to contribute to the relationship. That is, the behaviour is not the important
fact itself, but rather its impact on the contributions the parties were able to
make or whether it made the contributions more onerous.
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Step 3:
The third step is to look at the future needs of each person. The following
factors are considered:
•
•
•
•
•

Your age and state of health.
Your income, property and resources and your ability to work.
Your responsibilities for looking after the children.
The duration of the relationship and effect this has had on your
earning capacity.
The lifestyle you enjoyed during the relationship. This is most likely to be
considered where the difference in lifestyle after separation between the
parties is big. For example, if one party is unable to afford accommodation
and as a result is living in subsidised emergency accommodation and the
other party is able to live in very expensive, self-owned,
luxury accommodation.

Your percentage and therefore your entitlement may be increased if the court considers
your needs in the future are greater than your ex-partner’s needs. If you are doing your
own settlement, a solicitor will be able to advise you whether your future needs are likely
to increase your entitlement.

Step 4:
The fourth and final step is to consider whether, after going through the first three steps,
the practical consequences of the settlement is ‘just and equitable’ in all the circumstances
of your particular case. This final step involves looking at the reality of a proposed division
on the lives of the parties and final adjustments may be made to ensure that the division is
fair for both parties.
PERCENTAGES
You may have heard of a ‘percentage determination’ or ‘split’ as part of the property settlement
process (i.e. 60:40% or 70:30%). The court usually adopts this approach but it is not required
by the legislation. A percentage split should be determined only after the four-step process
has been considered in full. There is no rough guide to what a normal percentage split is as
each case is considered by
a court individually.
This means that asking a relative or friend what they received in their property settlement will
not be an accurate guide for what may be appropriate for you. If you are working out your own
property settlement, it is a good idea to get advice from a solicitor about the percentage to
which you may be entitled. A solicitor will give you a range of percentages that you would be
likely to be awarded in court.
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IF YOU CAN AGREE
Working out your own property settlement with your ex- partner is the cheapest, and often
least time-consuming, way of deciding your share of the property.
Once an agreement is reached you can complete an application for consent orders and draft
minutes of consent orders and then file your application in the Family Court. You will have to
pay a filing fee or apply for a waiver. You can obtain a consent order kit from the Family Court
free of charge. While you do not have to formalise your agreement in consent orders in order
to distribute your property, an agreement that is not formalised by way of a consent order or
financial agreement is not legally enforceable and will not be recognised by a court.
Additionally, you may not have to pay stamp duty on transferring property from one party
to another if you have a court order specifying that the property be transferred. You may want
to consider this when deciding whether to formalise your agreement as consent orders with
the court.
You can also formalise your agreement by entering into a financial agreement
(see next page).
IF YOU NEED ASSISTANCE TO REACH AGREEMENT
If you think both of you can agree but need a little assistance, then mediation
may be helpful. See our Reaching agreement information sheet to see if it is suitable for you.
Another way to work out your property settlement is to pay a solicitor to negotiate with your
ex-partner or with his/her solicitor. This may be the only way, without filing proceedings in
court, if communication with your ex-partner is difficult or dangerous.
IF YOU CANNOT AGREE
If you and your ex-partner cannot reach agreement, then you can apply to the Family Court or
Federal Circuit Court (‘the Family Law Courts’) or Magistrates Court to deal with your matter
(although property matters are often transferred from the Magistrates Court to one of the
Family Law Courts).
In either of the Family Law Courts this process can be lengthy and may take years before final
orders are made. Also, court proceedings can be expensive and even if you meet the Legal
Aid means test, funding for Legal Aid is only available for property matters in very limited
circumstances. As Legal Aid policies are subject to change, it is always worth checking to see if
you may be eligible for Legal Aid.
As previously noted, the Family Law Courts require all parties to make a genuine attempt to
resolve their matter by participating in some form of pre-action procedure before they file an
application in the court unless your situation is urgent.
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PRACTICAL CONSIDERATIONS
For any party going through property settlement proceedings, it is important to maintain a
realistic expectation of the final outcome. Sometimes what a party feels emotionally that they
are rightfully entitled to is considerably different to their actual legal entitlement. Perhaps the
best way to maintain a realistic expectation is to seek independent legal and financial advice
and to keep this in focus when negotiating a settlement or proceeding through court.
Another important practical consideration is flexibility and adaptability. Both of these elements
can be important where the parties are seeking outcomes that are very similar although slightly
different i.e. if one party seeks a 60:40% split and the other party seeks a 50:50% split or if
one party is adamant that all property is sold on the open market and then divided (but the
other party seeks to buy their ex-partner out). In such an instance it may ultimately be a case
of negotiating a solution i.e. a split of 55:45% or the sale of some of the property. There can
be costs implications (they may have to pay the other party’s legal fees) if one of the parties
commences proceedings without accepting a reasonable offer and unnecessarily causes the
other party to expend legal fees.
Remember, where possible, negotiation will ultimately prove cheaper than expensive court
proceedings, and enable the parties to retain some control over the outcome rather than
relying on a Judge to make a decision that you may or may not like.

How is the property divided?
Once you have determined how much of the property pool you are entitled to, the next
step in your property settlement is to work out how that division will occur and the specific
property you will receive or retain.
If you are trying to reach an agreement about your property settlement, you will need to work
out together who will get what items of property so that each of you get items equal to the
value of your entitlement. For example, if you and your ex-partner have agreed that you are
entitled to 60% of the total property, the value of the property that is transferred into your
name, retained, or taken into your possession should equal 60% of the value of the entire
property pool.
If your property settlement is being decided by the Family Court or Federal Circuit Court, the
court will decide who gets what property, based on the circumstances of the case.

Financial Agreements
As of December 2000, married couples have been able to enter into enforceable property
settlement agreements, called ‘binding financial agreements’ or ‘financial agreements',
which set out how they wish all of their finances and property to be distributed.
After 1 March 2009, de facto couples (including same sex couples) have been able to
enter into financial agreements.
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Financial agreements can be made before a marriage or a relationship (also known as prenuptial agreements), during or after the end of the marriage or relationship. Unlike consent
orders, the agreements do not have to be filed with the court.
There are particular requirements that must be met for a financial agreement to be legally
binding, for example all relevant information must be disclosed and each person must get
independent legal advice before signing the agreement. Financial agreements which do not
meet the requirements may be set aside by the court and financial agreements that were
entered into before December 2000 are not legally binding. Agreements that are not binding
can be used to assist the court with a decision about the distribution of property, but the
court is not bound to make an order consistent with a non-binding financial agreement.
There can be significant risks with financial agreements. Some agreements have been set aside
as the courts have found that a number of agreements have been drafted in a way that if they
were enforced at the time of separation they would be unjust and inequitable (for example,
if the financial agreement never contemplated the parties having a family but at the time of
separation they have had a number of children).
The Family Court has also found an agreement was not binding in circumstances where
the other party did not receive the required legal advice although the solicitor had signed a
certificate to say that they had provided the advice.
As a result of the risks inherent in financial agreements, it can be difficult to locate a lawyer
that will draft an agreement, and you may also be required to pay for costly barrister’s advice
before your lawyer will be prepared to certify that you have had independent legal advice.
Not only can financial agreements be expensive to obtain and, if drafted properly they can be
relatively easy to enter into. It is important to know that these agreements can be very difficult
and costly to have set aside.
Therefore, it is essential to carefully consider the financial implications (including potential
future implications) to you before entering into a financial agreement.

Interim property orders
In certain circumstances it can be necessary to seek interim property orders. These are
explained over page. A word of caution: obtaining an interim property order can be an
expensive process, and the costs implications (you may have to pay the other party’s legal
fees) may be significant if the application is unsuccessful. It is very important to obtain legal
advice before considering making any such application.
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Injunctions
An injunction is a court order that stops a party from doing something, for example, selling
property without the other party’s consent. For an application for an injunction to be
successful the court must be satisfied that there is a very real risk of the disposal of the asset.
Injunctions most often arise for parties where a significant asset of the property pool is wholly
owned or controlled by one party only; usually a house, substantial amounts of shares or
cash. If this occurs, and there is a genuine concern or risk that the party might sell or dispose
of the significant asset before a final property settlement, then an injunction can be sought.
The purpose of an injunction in this instance would be to prevent the party from selling or
otherwise dealing with the asset.
If property is sold or disposed of (without consent) prior to a property settlement being
finalised, the court may take into account that property and consider adding the value of the
sold (or disposed) property back in to the property pool when determining the final settlement.
In relation to real property (a house or land) it may in fact be quicker to lodge a caveat on the
property to protect your interest rather than seeking an injunction. Further, if a house was
purchased in both names, it cannot be sold unless both parties agree and sign all the relevant
transfer papers. A caveat will only last three months unless court proceedings are initiated.
It is important that you seek legal advice before filing a caveat as you may be liable to pay
costs and damages if a court finds you did not have a sufficient interest in the property to
lodge the caveat.

Future costs
In property proceedings it is possible for a party to make an application to the court on an
interim basis seeking that money be released from the property pool to enable that party to
pay their legal fees. This can be categorised as spousal/de facto maintenance or as a partial
property settlement and is often referred to by lawyers as a ‘Hogan order’. For an application
to be successful the court must be satisfied that the respondent is in a position of financial
dominance over the applicant to the extent that the applicant cannot meet their legal costs
without the order. The court must also be satisfied that the respondent has the capacity to
meet their own legal costs, that the applicant’s case has merit, that the legal costs in
question are not excessive and that the amount being sought is less than the amount likely
to be awarded by way of a final property settlement (that is, if an interim order is sought
for $200,000 yet there is only $200,000 in the total property pool a court is unlikely to
make an order).
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Partial property settlement
An additional instance in which it may be possible to seek an interim property order is
where there will be a significant delay in the matter going to final hearing. In that instance
an applicant may be able to bring an application where a demonstrated need for a partial
property settlement on an interim basis can be shown. An example of a circumstance where
this might be considered may include where there is a large asset pool and the applicant has
the full-time care of the children of the relationship and seeks funds to be released so they
may place a deposit on a home in which to house the applicant and children.

Exclusive use/occupation orders
Exclusive use and occupation orders are another form of interim order that parties to property
settlement proceedings might seek. These orders relate to one of the parties seeking an order
enabling them to have the exclusive use of the principal residence of the relationship, and
exclude the other party from the residence. In considering such an order the court will look at
the means and needs of both the parties, the needs of any children, hardship to either party
or the children, and the conduct of the parties which may justify the expulsion of one party
from the home. An example where the conduct of one party might be a determining factor can
include where that party has perpetrated family violence and the victim has felt unsafe living
in the same residence. In that particular instance the court may determine that the conduct of
the violent offender is such as to warrant their exclusion from the home.
Whilst the law allows the court to make any such order it sees fit, the practical reality is that
exclusive use orders can be difficult to obtain. Further, even if an order is made there is an
underlying principle that it is reasonable for each party to incur living expenses. This means
that any payment of the mortgage for the property ought to be met by the party residing
in the property and if they fail to do so, there may be implications for the final property
settlement. Additionally, there can be implications for both spousal/de facto maintenance and
child support.

Third parties, debts and property settlements.
It is not uncommon for property settlements between a couple (whether married or de facto)
to involve other parties who have an interest in the property owned by the couple. Those
other parties are usually referred to as ‘third parties’. Third parties often include banks, finance
companies, or other family members, that have lent money for the purchase of property or
that own a share of purchased property. Separating couples may also have significant debts
that need to be resolved either by being paid or having one of the couple take responsibility
for the payment of the debt. In certain instances the total debt may be greater than the value
of the assets the parties hold.
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What if there are other parties who have an interest
in the property?
In property settlements the law enables the court to make orders that bind a third party in
relation to property that is subject to the settlement proceeding.
The court can make orders specifically prohibiting the disposal of an asset owned jointly
between one member of the separating couple and a third party. For example, this might occur
where one person had previously purchased an investment property with a sibling and prior to
final hearing the sibling is seeking to sell the asset, and the court grants either an injunction to
prohibit that sale or disbursement of the monies from a sale prior to the final hearing. It might
also occur where one party has owned property solely and has a contract for sale with an
independent third party (i.e. not a relative or friend).
The court also has the power to deal with situations where one party deliberately attempted
to sign over (or has signed over) their rights in property or a particular asset (i.e. shares in
a business) to a third party in order to prevent that asset from being included in a property
settlement. In that circumstance the court may issue an injunction preventing the sale or
disposal of the asset, or if the sale/disposal has been finalised the court may include the
disposed asset in the property pool when calculating a final settlement.
The court can also make a positive order directing a third party to do a thing, as opposed to
an injunction which prohibits a thing being done. An example of such an order can be a court
directing a company to register the transfer of shares from one party to another. Property
settlement and orders binding third parties are complicated. It is important to seek legal advice
if you are in this situation.

Debts

If you own property together it is likely that you will also have joint debts.
PRACTICAL CONSIDERATIONS
You are responsible for debts that are in both names jointly or in your name only, unless
a court makes a different decision about who is responsible for the debts. At the time of
separation you should try and reach an agreement about which debts each of you will pay.
Often, the person who retains the use of an asset, for example a car or house, will continue to
pay the debt, at least until the property settlement is finalised.
In the case of joint debts, you should tell whoever you owe money to (e.g. the bank) about
the separation and what arrangements you have in place for repayment of the debt. This will
not stop them from pursuing you for the debt if it goes unpaid, but they may pursue your expartner first. You can also arrange for the bank to send a copy of the joint statement to your
new address if you have moved, so that you can tell if he or she stops paying the debt.
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If you have a credit card in joint names, let the bank know that you have separated and that no
further credit should be extended on the card. For bills such as gas, electricity or phone where
you are no longer living in the house, you could either get your name taken off the account if it
is in joint names or disconnect the utility if it is in your name only, although tell your ex-partner
that you have done this.
If your partner stops paying a debt in both names, you may want to try paying it off yourself
(if you can afford it) so that your credit rating won’t be affected. Your credit rating is a score
that is used by all lending institutions to assess whether you are a risk when it comes to paying
debts. If a debt with your name on it goes unpaid, your credit rating will be affected and it may
be difficult for you to borrow money in the future.
HOW ARE DEBTS DEALT WITH IN PROPERTY SETTLEMENTS?
Property settlements are meant to finalise financial affairs between you and your ex-partner
completely.
Any property settlement you reach should either finalise (pay out) joint debts or transfer debts
into one name only and the law enables the court to make orders for this to occur in certain
circumstances.
The powers available to the court can include orders directing a creditor (the person, bank
or business that money is owed to) of the separating couple to make one specific party
responsible for the debt owed to the creditor. This may occur where the parties seek to
transfer a joint debt into one party’s name but the bank is unwilling to refinance the loan into
that party’s sole name. In that case, it may be possible for the couple to seek that the court
orders a transfer of a joint debt.
Alternatively, the court can make orders that a creditor assign a particular debt to a particular
party, even if the other party originally owed the debt. For example, where there is a credit
card debt in the wife’s name solely, but as part as the property settlement, the debt can be
assigned to the husband solely.
The court can also make an order restraining a third party from repossessing property of the
couple or grant an injunction preventing that third party from commencing legal proceedings
until the property settlement has been finalised (this may be to everyone’s benefit because the
settlement might result in the debt to the creditor being paid off).
Whilst the law clearly enables the court to make the orders discussed above, they can only be
made in a very limited set of circumstances. Also, it is important to understand that if any of
these orders are sought, the third party will need to be notified. There may be additional costs
and a risk of legal costs from having the third party involved in the property settlement. These
additional costs will have to be paid either by the person seeking the order or by both of the
parties to the proceedings.
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Sometimes if the court cannot or will not make an order requiring a third party to transfer
a debt to one particular person, they may make an order instead that one person takes
responsibility for a particular debt. If this happens the debt is still left in joint names and the
person now responsible for the debt is required to indemnify their ex-partner for the debt.
That is, they become totally responsible for the debt even though their ex-partner is still
listed on loan documents. However, it is likely that a court will be reluctant to make such
an order on the basis that the financial matters of the parties will effectively be un-finalised
(especially if the debt is large and will take years to pay off). Also, an issue can arise if the party
made responsible for the debt fails to make the repayments as technically, their ex-partner
is still responsible for the debt, with the very real likelihood that a creditor (usually a bank)
will pursue both parties for the outstanding loan repayments. The practical reality for most
separating couples is that if a bank is not willing to refinance a loan in only one party’s name,
then they need to come up with an alternative, such as selling the property and paying off
the debt.
Property settlements and debts are a complex area of family law. It is important to seek legal
advice as soon as possible to discuss your options, particularly where there are joint debts. You
should also seek immediate legal advice if your ex-partner goes bankrupt either before or after
a property settlement.

Spousal and de facto maintenance
If you are married or were in a de facto relationship, you may be able to seek spousal/de facto
maintenance from your former spouse. Spousal and de facto maintenance is different from
child maintenance. It is money paid to you to assist with your support rather than the support
of the children. If a maintenance order is made it means your ex-partner will pay maintenance
in addition to child support or child maintenance. It is not possible to make a spousal or de
facto maintenance application if you have remarried or entered into a stable and continuing
de facto relationship. If you remarry or enter into a stable and continuing de facto relationship
after an order is made you have an obligation to notify your ex-partner immediately so that the
maintenance order can be finalised/discharged.
If your ex-partner will not agree to pay you maintenance, you will have to apply to the Family
Law Courts. Spousal/de facto maintenance proceedings must be started within 12 months of
your divorce being finalised or within two years of the end of your de facto relationship. If you
are outside this time limit see a solicitor as soon as possible.
Your right to maintenance is not automatic and it will be necessary to prove that you are
unable to support yourself adequately.
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This may be due to any of the following factors:

•
•
•
•

You are caring for the children of the marriage.
The marriage or relationship was for a long time and you have lost your
employment skills.
You have a disability that prevents you from working.
Various other reasons that may prevent you from working.

In deciding whether maintenance should be paid, the court will consider your ex-partner’s
income and ability to pay maintenance and your inability to meet your reasonable needs.
An order can be made for the payment of a weekly sum or a lump sum. It is possible for a lump
sum order to be made at the same time as a property settlement order is made, but the court
must consider whether a weekly sum is appropriate before ordering lump sum maintenance.
An order for either lump sum maintenance or a weekly amount could affect your entitlement
to a pension or benefit from Centrelink. You should check this with Centrelink. If spousal or de
facto maintenance is ordered in a weekly periodic payment then you are able to register the
liability with Child Support for collection.
It is important to keep in mind that there is an expectation that, in the majority of
circumstances, following separation people will become responsible for their own financial
support and consequently spousal/de facto maintenance orders are for a limited and defined
period of time.

.
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