Children

When parents separate, decisions and new arrangements must be made for the care of
the children. Whether you are married or in a de facto relationship (including a same sex
relationship), the same rules apply to legal issues involving children.

Parental responsibility
Under the Family Law Act 1975, parents do not have ‘rights’ to their children,
rather they have duties and responsibilities. These duties and responsibilities are
known as parental responsibilities.
Parental responsibilities include all issues surrounding the care, welfare, and development
of children. Parents have parental responsibility for their children until they are 18 years old,
unless there is a court order stating otherwise (or if your child marries or enters into a de facto
relationship from age 16).
A parent’s obligations to financially maintain children are dealt with by the Child Support
legislation (see our Child support information sheet).
A parenting order is the general term for court orders about arrangements to do with children
after parents separate.
Apart from the terms ‘parental responsibility’ and ‘parenting orders’ the following terms are
commonly used in family law.

Equal shared parental responsibility
When a court makes a parenting order, the court must presume that it is in the best
interests of the child for parental responsibility to be shared equally between the child’s
parents. The presumption will not apply if sufficient evidence is provided to the court
to establish that there has been family violence or child abuse by one of the parents
(or a person who lives with the parent), or that it is not in the child’s best interests.
In circumstances where the presumption of equal shared parental responsibility does
not apply the court will make orders for parental responsibility that best suit a
child/children’s interests. In practice, court orders for one parent to have sole
parental responsibility for a child are very rare.
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Where parental responsibility is shared by parents, there is a duty for parents to consult with
each other and make a genuine effort to reach agreement on all issues to do with education,
religion, culture, health, names and changes to the child’s living arrangements that would make
it significantly more difficult for the child to spend time with a parent. There is no need for
consultation about day-to-day issues that are not major long-term issues (such as what a child
should eat, wear or do while with a parent) as those decisions are the responsibility of the
parent the child is with.

Person who the child lives with
An order about where a child will live has been known by various terms including ‘custody or
residence orders’. Both of those terms are no longer used, and the phrase ‘a person who the
child lives with’ is the term currently used.

Person who the child spends time with or communicates with
An order about the time children spend with the parent they do not live with used to be known
as a ‘contact order’. The term contact order is no longer used and there are now two terms used
instead. The first is ‘a person who the child spends time with’, which means the child physically
being with that person at certain times. The other term is ‘a person who the child communicates
with’ and covers phone, letter, e-mail, SMS and other forms of electronic communication.

Is the law different for same-sex parents?
In 2008 the Commonwealth Government amended a number of laws so that they no longer
discriminate against same-sex couples. However, a number of Queensland laws still operate
differently for same-sex parents. The Family Law Act now applies to same-sex couples in
parenting and property disputes (assuming that the couple separated after 1 March 2009 –
further detail on this is outlined in our Property information sheet). Essentially, the changes
mean that both a child’s parents are generally recognised as a legal ‘parent’ and will be liable
for child support.
Child support and family law legislation now recognises a child’s same-sex parents where:
•
•
•

The child is born through an assisted conception procedure such as IVF, donor insemination,
The child is adopted by a same-sex couple, or adopted by one of the partners with the
consent of the other (however, note that same-sex couples cannot jointly
The child is born via a surrogacy arrangement and the intended same-sex parents have been
recognised as the child’s parents under a state or territory law. In Queensland, this requires
the intended parents to make an application to the Children’s Court (Note: at present it is
illegal in Queensland for a person to enter into a commercial surrogacy agreement, including
a trans-national commercial surrogacy agreement).

Further, Queensland law allows for a child to have two mums, or two dads on their birth
certificate. Parentage ‘presumptions’ also apply in Queensland so that a pregnant woman’s
partner is presumed to be the child’s second legal parent during the pregnancy, regardless of
whether the partner is male or female.
This is addressed in greater detail in our Child support information sheet.
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How are arrangements for children made after separation?
There are a number of ways that arrangements are made for children after parents separate.
If parents can reach an agreement, they can leave it as an unwritten, informal arrangement.
This can work for parents who are easily able to communicate with each other and trust that
the other person will follow the agreement.
Alternatively, an agreement can be written in the form of a parenting plan. Or, if parents
want their agreement to become a binding court order, they can make an application for
consent orders setting out the terms of the agreement and file it with the Family Court.
If the court approves the agreement, the agreement will then become a parenting order. The
wording of a parenting order needs to be specific enough so it can be enforced by the court
if a parent breaches the order.
If parents can’t agree, they will need to make an application for parenting orders and go to
court and the court will make a decision. There are certain steps that parents need to take
before going to court.
All of these options, including who else can make applications, will be explored in this
chapter.

What is considered when making decisions about children?
When making decisions about children, the court considers a number of different factors
which are set out in the Family Law Act. These are the principles that solicitors must use
when giving you advice. These factors are useful guidelines for you to consider whether you
try to reach an agreement privately or if you go to court.
The main concern of the court is what is in the best interests of the child.
The primary factors a court must consider are:
•
•

Whether the child will benefit from having a meaningful relationship
with both of their parents.
The need to protect the child from physical or psychological harm from
being subjected to or exposed to abuse, neglect or violence.

When weighing up these two considerations the court is required to give
greater weight to protection of a child.
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Additional factors a court must then consider include:
•

•
•

•
•

•

•
•

•

•
•

•

The views of the child. How much weight is given to the child’s views
will depend on the age of the child and their level of maturity as
determined by the court. There is no set age when a child can decide
where they will live or how much time they will have with the other
parent. However, current case law suggests that it is unlikely that the
views of a child not yet in their early teens will have much influence on
the decision of a court.
The nature of the relationship the child has with each parent and with
other significant people, such as grandparents or other relatives.
The extent to which each of the parents have fulfilled, or not fulfilled,
their responsibilities as a parent, in particular whether they have taken,
or not taken, the opportunity to participate in making decisions about
long term issues about the child, spending time with the child and
communicating with the child.
The extent to which each of the parents has fulfilled, or not fulfilled,
their obligation to maintain the child (e.g. paid child support).
The likely effects of any changes in the child’s circumstances including
the potential effects on the child if separated from either parent, other
children or other people in the household where the child has been
living. This is particularly relevant if the child is very young.
The practical issues, such as distance and expense, involved in the child
spending time and communicating with a parent and whether those
difficulties would affect the child’s right to have regular, direct contact
with both parents.
How well each parent is able to look after the child and provide for the
child, including the child’s emotional and intellectual needs.
The maturity, sex, lifestyle and background (including cultural issues)
of the child and the child’s parents and any other characteristics of the
child the court thinks are relevant.
If the child is Aboriginal or Torres Strait Islander, the child’s right to
enjoy their culture and the likely impact any proposed parenting order
will have on that right.
Each parent’s attitude to the child and their responsibilities as a parent.
Whether there has been any family violence involving the child or
members of the child’s family. This includes whether the child has been
exposed to any family violence, either directly or indirectly. If a family
violence order is in operation the court will look carefully at the order
and consider the circumstances in which the order was made, any
evidence admitted in proceedings and any findings made by a court in
the family violence proceedings.
Whether it would be preferable to make the order that would be least
likely to lead to the institution of further proceedings in relation
to the child.

The court will particularly look at what has happened since the parties separated.
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How much time should a child spend with each parent?
There are no hard and fast rules in the Family Law Act about how much time a child should
spend with each parent. This will vary with each family and each family’s circumstances. The
court must first look at what is in the child’s best interests, as discussed above.
Where a court has made orders for equal shared parental responsibility regarding the child for
major long-term issues/decision making the court must consider whether the child spending
‘equal time’ with each parent is in the best interests of the child and reasonably practicable.
This may be in the form of alternating weeks with each parent or some other variation of
equal time.
If the court decides that the child spending equal time with each parent is not appropriate,
the court must then consider whether the child spending substantial and significant time with
each parent is in the best interests of the child, and is reasonably practicable. Substantial and
significant time means the child spending weekdays and weekend days with one parent as
well as times that are significant to both the child and the parent (such as birthdays, Father’s
and Mother’s Day and other culturally significant days). In practice this means it is rare for
the court to make orders for children to spend alternate weekends with the parent
they do not live with.

What does reasonably practicable mean?
When looking at whether it is reasonably practicable for children to spend equal time or
substantial and significant time with parents, the court will consider the following factors:

•
•
•

•
•

How far apart the parents live from each other.
The parents’ current and future capacity to implement an arrangement for
the child spending equal time, or substantial and significant time.
The parents’ current and future capacity to communicate with each other
and resolve difficulties that might arise in implementing an arrangement of
that kind.
The impact that an arrangement of that kind would have on the child.
Such other matters as the court considers relevant.

Do I have to try to reach an agreement with my ex-partner?
Parties in family law matters involving children are required to make a genuine attempt to
resolve their differences by participating in some form of dispute resolution before they file
an application in the court. This can include mediation, counselling, conferencing, negotiation
or any other formal or informal process. The dispute resolution must be completed through
an accredited family dispute resolution practitioner, and the party is required to obtain a
certificate from the practitioner (mediator) to show that an attempt has been made to resolve
the case before they can file an application in court.
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However, it is not always appropriate or possible for everyone to complete this process. In
some circumstances, for example, if there are allegations of child abuse or family violence, or if
the matter is extremely urgent, parties are not required to participate in any dispute resolution
procedure prior to filing with the court. You will need to file an affidavit to support your
request for an exemption. There are other exceptions and a full list can be found on the Family
Law Court website (contact details are available at the end of this booklet). If you think you
might meet one of the exceptions, or are unsure, you should seek legal advice.
Statistics show that for the parties that do participate in dispute resolution 74.4% 			
of matters resolve without further court proceedings (AIFS 2008 Evaluation of the 2006 		
Family Law Reforms).

What if my ex-partner and I need assistance
to reach an agreement?
If it is not possible to reach agreement with your ex-partner privately between you, the
following options may assist you.

Mediation, counselling and Legal Aid conferences
If you are eligible for Legal Aid you may be able to apply for a lawyer assisted Family Dispute
Resolution (FDR) conference (FDR is mediation run by Legal Aid, where a legally aided party
has a lawyer to assist them through the mediation process). An application for a grant of Legal
Aid for a conference is more likely to be successful when the parties have a significant issue in
dispute. You can also attempt mediation through an alternative mediation service. This may be
a low cost, government funded mediation service or a private mediator.
See the notes on conferencing in our Reaching agreement Information Sheet for more
information.

See a solicitor
You could pay a solicitor to negotiate with your ex-partner or their solicitor to try to reach
agreement. If you are paying a solicitor to work out a property settlement for you it may be
possible for him or her to deal with both matters together.
See our Where to begin Information Sheet for tips when seeing a solicitor.

Should my ex-partner and I reach a written agreement?
If you and your ex-partner are able to reach an agreement about the children, you do not have
to put the agreement in writing. However, you may want to consider making it a more formal
arrangement by having an agreement in writing. A written agreement can either be in the form
of a parenting plan or a consent order.
You may want to have a parenting plan if you want to clarify your agreement, especially if
you don’t trust your ex-partner to stick to the agreement or your ex-partner keeps changing
their mind.
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A parenting plan can be useful to provide to a school or childcare service if it specifies when
children will go to a parent, who will be collecting a child and that all parents are to receive
copies of reports. It can also prove useful in instances where the parties may have a dispute
over child support in the future as a parenting plan can demonstrate to Child Support the care
arrangements for children.

What is the difference between a consent order and a
parenting plan?
A parenting plan is a written, signed and dated agreement between the parents that states
the care arrangements for their children.

A parenting plan can cover all aspects relating to the care, welfare and development
of the child including:

•
•
•
•
•
•
•
•

Who the child will live with (this can be both parents).
The time the child will spend with a parent or other person significant to
the child.
The communication the child will have with a parent or other person
significant to the child.
How parental responsibility is allocated between parents.
If parental responsibility is shared, how the parents will consult with each
other when making decisions.
Maintenance of the child.
The process to be used to resolve any disputes in relation to the terms of
the parenting plan.
The process to be used for changing the parenting plan to take account of
the changing needs or circumstances of the child.

A parenting plan can be changed at any time by a new parenting plan, providing that the
parties can reach an agreement. If you have a parenting plan that has become unworkable
or you are not happy with, and you are unable to reach an agreement to change it, the only
option is to make an application in the Federal Circuit Court or Family Court seeking parenting
orders in the terms that you want. Please note that it is likely that you will have to undertake
the mediation/dispute resolution process before making an application to the court – see the
“Do I have to try to reach an agreement with my ex-partner” section of this information sheet.
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Be aware though that the court must consider the most recent parenting plan when
deciding what order to make (if it is in the best interests of the children to do so). It is
therefore important that you are certain that any parenting plan you enter into reflects
the actual arrangements that you want for your child. You are strongly advised to get
independent legal advice before signing a parenting plan. Because parenting plans are not
registered in a court, they are easier to enter into, and can therefore be a more flexible option
than consent orders. However, if you are concerned that the other parent may not stick to
the terms of a parenting plan, you may want to consider entering into consent orders, which
are enforceable by a court, instead.
A consent order is where an agreement about parenting arrangements is registered,
or filed, with the court.
Once the consent order is filed with the court, the court will consider if the orders you
propose are in the child’s best interests. If the court approves the arrangements agreed to,
it becomes a court order known as a ‘parenting order’. A parenting order by consent has the
same effect as if the parties went to court and a judge made the order. Consent orders must
be in a particular form, and consent order kits are available free of charge from the Family Law
Courts and state Magistrates Courts. They are also available through the Family Law Courts’
website. There is a cost to file a consent order and you can speak to the Family Court registry
to determine the cost prior to filing. You may be eligible for a waiver of the fee.
Consent orders can be changed at any time if both parents agree. If parents cannot agree to
change a consent order, one parent will have to apply to the court to change the agreement.
It can be difficult to get the court to change a consent order unless circumstances have
changed significantly and/or a reasonable period of time has elapsed since the consent order
was made. It is therefore important that you are certain that your agreement reflects the
arrangements that you want for your child. You are strongly advised to get independent legal
advice to ensure that your consent order is safe, fair and workable before filing it, and before
applying to change a parenting order.

Can I enforce a parenting plan or consent order?
Parenting plans are not legally enforceable, as they are not court orders. If your ex-partner
does not stick to the terms of the parenting plan, you cannot enforce the parenting plan
in court. However, the court will have regard to the most recent parenting plan, if doing so
would be in the child’s best interest.
Consent orders are enforceable. The wording of a consent order needs to be sufficiently
precise for a court to enforce it at a later date i.e. setting out who, what, when, where, how. If
you have concerns that your ex-partner may not stick to the agreement that you have made,
you should consider entering into consent orders rather than a parenting plan.
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THE EFFECT OF LATER PARENTING PLANS
Parenting orders (including orders made by consent) may be over-ridden by a later parenting
plan. This means that if you and your ex-partner enter into a parenting plan after a parenting
order is made and you then go to court seeking to enforce the earlier parenting order, the
court must consider the terms of the parenting plan. In those circumstances a court is likely to
consider whether to make an order varying the earlier parenting order to include some or all
of the provisions of the parenting plan (provided that it is in the best interests of the children).
You should get legal advice if you are considering changing the terms of a parenting order with
a parenting plan as there may be future implications for both you and your child.
Essentially, care should be taken by all parties when entering into a parenting plan, whether
initially or to update a previous plan or court order, and it is strongly advised that parties
obtain legal advice before signing a parenting plan. In exceptional circumstances (including the
need to protect a child from harm, and the risk that one parent will use duress or coercion to
get the other parent to enter into a parenting plan) the court can include in a parenting order
a provision that the order can only be varied by another parenting order i.e. an order made
by the court or a consent order, and not a later parenting plan. You should consider whether
you need a provision like this in your consent order although a court may be reluctant to make
such an order without good reason to do so.

What if an agreement cannot be reached?
If you cannot reach agreement about the children then it may be necessary to apply to the
Family Law Courts to make a decision.
As discussed previously, you should make a genuine attempt to reach an agreement before
filing an application in the court as any party applying to the court for a parenting order cannot
file an application with the court unless they have a section 60I certificate from a mediator to
show that an attempt has been made to resolve the case. Parties may not need a certificate if
they fall under one of the exceptions.

What happens until a court order is made?
Until any court order is made both parents have a legal right to take or keep the children,
providing there are no previous court orders in place. This is why the police will be
unable to assist unless a separate criminal offence has taken place or a court has made a
recovery order requiring persons (usually the Australian Federal Police) to return a child
to the applicant parent.

Can I get an urgent order?
If you have concerns about arrangements for the children, then you should seek advice about
applying to the court for an urgent order called an interim order.
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The court process can be lengthy and it may take a number of years for a final decision to
be made at a final hearing. In the intervening period the court allows people to apply for an
interim order, which settles matters between parents on a temporary basis. An interim hearing
will usually be held within three months of applying to court, but sooner than that if there is
evidence of urgency (e.g. the child is at risk of harm or removal from Australia).
The court must decide what order is in the best interests of the child, and even on an
interim basis, the court must consider the possibility of the child spending equal time
with each parent, or substantial and significant time, if this is reasonably practicable.
See the “How much time should a child spend with each parent?” section of
this information sheet.
You should seek legal advice urgently if you have escaped a violent situation and were unable
to take your child or children with you. In that situation a solicitor can assist you to apply for
an interim order that the child/children live with you.

What about grandparents and significant others in a child’s life?
Under the Family Law Act, children have the right to spend time with and communicate
regularly with grandparents and any other person concerned with their care, welfare or
development (including non-biological parents such as same-sex co-parents or step parents) if
it is in the best interests of the child.
In some cases it may be in the best interests of the child to live with a grandparent or other
significant person.
If you are a grandparent or other significant person in a child’s life, you should seek legal
advice about your options in relation to these matters. It is important to note however that
the primary test is the best interests of the child and there is no automatic presumption that
an order will be made for a child to spend time or live with a grandparent or other significant
person.
The same requirements apply regarding compulsory family dispute resolution when a nonparent makes an application.
If you are making an application and you are not a parent, grandparent or other relative, the
court may require all relevant parties to attend a conference with a family consultant for the
purposes of obtaining a report.

Independent children’s lawyers and Family Reports.
An independent children’s lawyer (‘ICL’) is a solicitor appointed by the court to represent the
interests of a child. An independent children’s lawyer is independent of the parents and they
assist the court to reach a decision about the children’s best interests. At a hearing they will
advise the court of what they believe the best arrangements for the child would be.
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They do not act for your child but tell the court what they think is in the best interests of your
child by having regard to the evidence in your case and the views of your child.
Independent children’s lawyers are not appointed automatically. The parties need to ask the
court to appoint one and show why it is necessary. You should seek legal advice on whether
an independent children’s lawyer is necessary in your case. You may be required to contribute
to the cost of the ICL.
The ICL can issue subpoenas for documents or witnesses such as police, the Department of
Communities (Child Safety) and hospitals. At a final hearing they can also cross examine both
parties’ witnesses and may assist in facilitating negotiation between the parties.
Before the interim and final hearings an ICL might organise for an expert to interview you,
the other parent, and other relevant people, including the child (depending on their age), for a
report called a Family Report.
A Family Report is used by the court to assist it in determining the child’s best interests. If
you are legally aided, the recommendations of a Family Report may be taken into account as
to whether or not you will continue to receive Legal Aid funding for a final hearing. Family
Reports can be ordered by a court when an ICL isn’t appointed. Parties can seek a Family
Report in an application for interim orders. In some circumstances, the ICL may also
arrange for the parties to undergo a Psychiatric Assessment, or carry out random
drug testing on parties.

Do I have to force my child to spend time with the other parent?
The short answer is, generally, yes.
Sometimes children do not want to go and spend time with the other parent and whilst
sending an unwilling child on a visit can be very distressing, the court considers it is important
that the child’s relationship with the other parent is preserved.
However, there are some narrow exceptions to this requirement. If there is no court order,
you do not have to send the child, although it is important to seek legal advice immediately
as with-holding a child from the other parent is unlikely to be looked on favourably by a court
in the future unless there are very compelling and tangible reasons for your decision. Such
reasons may include genuine and reasonable fears for the immediate health and safety of the
child if they spend time with the other parent.
There are also narrow exceptions relating to situations in which there is already a court order
in place and you believe that it is necessary to contravene those orders. This circumstance is
discussed at length below.
Where it is safe to do so, you should do everything you reasonably can to encourage the child
to spend time and/or communicate with the other parent.
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What if I do not comply with a parenting order?
If you do not comply with your court orders, and the other parent does not agree, you
are breaching the orders. The court’s reaction to a breach of a court order should not be
underestimated. The other parent can bring contravention (also known as breach) proceedings
in the court against you and also seek an order for costs against you in addition to any order or
penalty the court applies.
In contravention proceedings the other parent asks the court to enforce the orders. The
court will first decide whether you have actually breached the order, by intentionally failing
or making no reasonable attempt to comply with the order. If so, the court will then look at
whether you had a defence, that is, a reasonable excuse for breaching the order. The only
reasonable excuse for the child not spending time with or communicating with the other
parent is that the health and safety of the child or your own health and safety is threatened;
that is, there is evidence of a health and safety threat.
Be aware that it is generally expected that either parent will have the capacity to care for a
child when the child is ill. Accordingly, a tangible health threat would effectively require a child
be so ill that not moving them is a medical necessity.
On a practical level, if your child is ill the most appropriate step is to contact the other parent
and seek an agreement specific to that time the child is to spend with the other parent. This
may mean you agree to postpone the time (e.g. in the event of the child having a migraine) or
to switch time. It may also mean that the other parent will not agree and you will need to take
the necessary steps for the child to spend time in accordance with the orders.
If you are able to prove that you had a reasonable excuse for the visit or communication not
taking place, you will not be found to have breached the order. However, even if the court
finds that you had a reasonable excuse it must then consider making an order giving the other
parent ‘make-up’ time.
A child being reluctant to spend time with the other parent is not sufficient as a reasonable
excuse in the eyes of the court. The court wants to see active encouragement given to the
children to attend during ordered times. Active encouragement does not mean simply telling
your children that they must go, but may involve having lengthy discussions with your children
encouraging them to go, or explaining to them that it is in their best interests to spend
time with the other parent, and that the relationship between a child and their parents is
considered so important that there are laws to protect it. Active encouragement is similar to
the same way a parent uses their authority to have a child go to bed or school even if the child
does not want to.
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Active encouragement does not however mean using physical force to make children go with
the other parent. If you are found to have breached the order, you do not have a defence, and
if it is your first time in court for a contravention, the court will usually require you to attend a
post separation parenting program and/or order ‘make-up’ time. The court can also change the
parenting order to make it more appropriate. If the court determines that it is appropriate to
vary the parenting orders as a result of the contravention, the variation could include altering
the method for changeover or it could be so significant as to extend to changing the parent
with whom the child lives.
The court can also order that you pay the other parent compensation for any expenses they
have incurred in missing the time with the children.
If you have been found to have breached an order on a previous occasion, or if it is your first
time but the court considers that you have shown serious disregard for the order, the court
must impose a penalty. Penalties include fines, community service orders, lodgement of a
bond, payment of compensation for expenses incurred in missing the time with the children
and imprisonment in the most extreme cases.
The court can also order that you pay the other parent compensation for any expenses they
have incurred in missing the time with the children.
If you have been found to have breached an order on a previous occasion, or if it is your first
time but the court considers that you have shown serious disregard for the order, the court
must impose a penalty. Penalties include fines, community service orders, lodgement of a
bond, payment of compensation for expenses incurred in missing the time with the children
and imprisonment in the most extreme cases.

What if there is danger of harm?
If there is a parenting order and you believe your children are in danger of abuse, such as
physical violence or sexual abuse or that their health and safety is threatened, then you can
temporarily refuse to allow the children to see the other parent. Seek legal advice immediately,
preferably before you suspend the time that your children are spending with the other parent.
Your solicitor will advise you whether visits should continue and what legal steps you need
to take, especially if you are currently involved in legal proceedings or if proceedings to vary
orders need to be filed with the court urgently.
For orders to be varied or suspended the court must be satisfied that there is risk to the
children. Clear and tangible evidence of the risk must be provided to the court. Evidence of
the risk of harm is essential. It is not sufficient for a parent to seek to vary or suspend a child’s
time with the other parent on the basis of a ‘concern’ or ‘worry’ that a thing could happen. As
discussed in in our Where to begin information sheet, a court will not entertain orders that are
merely the preference or whim of a party and are not supported by the evidence or in the best
interests of a child or children. In fact, if a party provides no evidence, makes up evidence or
seeks orders that are particularly unrealistic a court may make orders that are unfavourable to
that party.
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If your children live with the other parent, either because of a court order or by agreement,
and you suspect that they are in danger of harm, you should seek legal advice immediately
about your options. It is not advisable to run away with your children as you may be breaching
a court order and serious consequences could result. Depending on the circumstances the
court may make an ‘ex parte recovery order’, which is an order made in your absence allowing
the police to find and collect the children. This could mean the police turning up on the
doorstep without warning to take the children back to the other parent, which is likely to be
traumatic and unsettling for the children.
If you believe your children have been or are being abused you could contact the Department
of Communities Child Safety Services or the police, although it is very important to seek
advice before taking this step so that you are informed of your rights and the processes
that may begin as a result of reporting the abuse. The Department of Child Safety should
investigate the allegations of abuse. They may also involve the police and/or a doctor
in the investigation.

What are supervised visits?
In certain circumstances the court will make an order for time spent with the children to be
supervised. This means that when a visit takes place, another person has to be present. The
order will usually specify who will supervise and where the visit will take place. The court may
make a supervision order where there are allegations of abuse or where there are concerns
about a parent’s ability to look after a child. These orders are usually only made for a limited
period of time. You should obtain legal advice if you think it may be necessary in your case.
The person supervising visits can be someone you know and trust or you can use a contact
centre which is a service set up to provide supervision. As discussed in our Domestic violence
information sheet, it is important to remember that private supervision arrangements through
a third party (e.g. a friend) can fail if the circumstances of the third party change or the
relationship deteriorates. Also, as supervision orders are not binding on a third party unless an
undertaking has been given by the third party and filed with the court, it may be preferable to
nominate a contact centre for the period of supervision.
If you plan to use a contact centre, it is important to ask the centre about their policies and
processes, including the arrangements to ensure the safety of you and your children, their
costs, opening hours and the waiting time to access their services.
For more information on contact centres and where they are located, contact a community
legal centre or Legal Aid. Visit the Community Legal Centres Queensland website
(http://communitylegalqld.org.au/) for a list of centres or (www.legalaid.qld.gov.au)
for information on Legal Aid.
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What happens if the conditions of an order for children and a domestic violence
protection order are inconsistent?
It is important that the court be made aware of the existence of a protection order and the
details of any history of domestic/family violence involving the other parent. The Family Law
Courts and state Magistrates Court must try to make parenting orders that are consistent with
the conditions of domestic violence protection orders.

If a court makes a parenting order that is inconsistent with a protection order then
the court must explain to you, or arrange for someone else to explain to you:

•
•
•
•
•
•
•

The purpose of the parenting order.
Your obligations under the order.
Its reasons for making a parenting order inconsistent with 			
a protection order.
The consequences of a breach of the parenting order.
The circumstances in which you may apply for the parenting order to be
revoked or varied.
Specify how visits and/or communication will take place.
Organise for copies of the parenting order to be served on a number of
people including the court that made the protection order and the police.

If the court makes an inconsistent order then the provisions of the parenting order will
override the conditions of the protection order. For example, if the protection order
says the other parent is not to come to your house and the parenting order says they 		
can come to.
your house to collect the child then they will not be breaching the protection order by coming
to the house to collect the child. However, if they come to the house for a purpose other than
collecting the child, they will be breaching the protection order.
It is important to understand that this also works in the alternative. That is, if you have an
earlier parenting order and the Magistrates Court then makes a protection order that is
inconsistent with the earlier parenting order, the protection order will over-ride the parenting
order. That is, it is the most recent order that will be applied. However, most Magistrates will
add an exception to the protection order stating that the condition will not apply if there is an
agreement in writing or a family law parenting order in place.
See our Domestic violence information sheet for further information about how the
Magistrates Court will deal with a parenting order if you make an application for a
domestic violence protection order or how to seek to vary a current protection order.
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What if my child is abducted by the other parent?
If your child is abducted by the other parent, you should seek legal advice immediately.
If there are no parenting orders, and depending on the circumstances, you may be able to
apply to court for an order that the child live with you on an urgent interim basis. These orders
can be made as ‘ex parte orders’. As previously explained, ‘ex parte’ means the matter can be
heard and an order made without the other parent being present.
If an ex parte order is made about where a child will live, you can seek that the court also
issue a location order and/or a recovery order so that the federal police can search for the
child and return them to you. A recovery order allows the state and federal police to search
for and physically recover the child from the other parent and return them to you. A location
order requires Australian government departments, including the Taxation Office, Medicare
and Centrelink, or anyone who might know where the other parent or the child is, to give
information to the court regarding their whereabouts.
If you already have an order that the child lives with you, you can apply straight to the
court for the issue of a recovery and/or a location order in certain circumstances. It is not
necessary to obtain an ex parte parenting order. If you know where the child is you
will need a recovery order to get assistance from the police in getting them back.
Police will not usually assist you if you only have a parenting order saying that the child
lives with you. Some police may be willing to talk to the other parent about returning the
child, but police are not required to do this.
It is important to note that a recovery order will only be issued in certain circumstances and
where it is in the best interests of the child, usually where the child is an infant and you are
breastfeeding, or they have had limited time (if any) with the other parent prior to abduction.
If you are in a situation for example where the child is 10 years old, has a good relationship
with the other parent and spends regular time with them, there is no history of family violence
and there is no risk to the child, then it is less likely that the court will consider a recovery
order. In that particular circumstance (if there are no orders in place) you will need to contact
the other parent and seek to negotiate with them first. If that is unsuccessful you will need
to attempt mediation. Only after seeking or attempting mediation, and still not resolving the
matter, can you seek to file an application in court seeking parenting orders.

What can I do to prevent my child from being taken overseas?
If you are concerned that the other parent will take the child overseas, then you should get
legal advice immediately.
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There are a number of practical steps you can take to try to prevent
this from happening:
•
•

•

•

At the time of separation take the family passports with you.
If the child is not an Australian citizen or has dual citizenship, you should notify the
relevant country’s embassy or consulate and try to prevent passports being issued. Most
countries will require signatures from both parents before a child’s passport is issued, but
you should not assume that this is the case.
Lodge a child alert form with the Department of Foreign Affairs and Trade’s Australian
Passport Information Service seeking to prevent them from issuing a passport for the
child. The Department requires the signatures of both parents to issue an Australian
passport for the child. The child alert form lets the Department know that you do not
consent to them issuing a passport. The alert will remain in force for 12 months or until
the child turns 18, marries or the court makes an order revoking the alert.
Register a ‘PACE alert’ with the federal police so that the child can be placed on an
Airport Watch list at all international departure points within Australia. This will stop the
child from being able to leave the country.

This is only possible if:

1. You have a specific order from the court stopping the other parent from
removing the child from Australia and requiring the federal police to place
the child’s name on the Airport Watch List, or
2. If you have lodged an application with the court for that order.

The federal police have a kit to assist parents with the wording of the court order that is
required; the kit is available from the federal police and most community legal centres.

You can take the following additional legal steps as well:

•

•
•
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You can apply to the court for an order that states the other parent must
hand in the child’s passport to the court or that certain conditions be met
before the other parent be permitted
o
to travel with the child (for example, proof of return tickets, notice of
contact details, itinerary, payment of a bond).
If the other parent has gone into hiding the court can make a location
order which orders Australian government departments, or anyone who
might know where they are, to give information to the court regarding their
whereabouts.
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Once a court application has been lodged it is a criminal offence with a penalty of up to three
years imprisonment to take a child overseas without the other parent’s consent even if the
application has not yet been heard (the defendant bears the burden of proving consent or that
a court order was first obtained). It is also a criminal offence to remove a child without written
consent or a court order if a parenting order is in force.

What if my ex-partner takes the child overseas?
If the child is taken overseas you can apply for them to be returned to Australia. The way an
application is made depends on to which country the child has been taken. If you are in this
position seek legal advice from a family law specialist immediately.
If the child is taken to a country which is a signatory to the Hague Convention (an agreement
between countries about international child abduction) you need to submit an application to
the Australian Central Authority. The International Social Service (ISS) Australia can assist you
with your application.
If the child has been taken to a country that is not a signatory to the Hague Convention then
it is more difficult and complex. You may have to make an application to the country to which
the child has been taken for them to be returned to you. This means the application would not
come under Australian law, but under the law of that country and you should seek legal advice
from a solicitor in that country if possible.
For further information on International Child Abduction see the Federal Attorney-General’s
child abduction website (www.ag.gov.au/childabduction)

What if I want to move away with my child?
The reality is that a relocation order is difficult to obtain. If you are seeking to relocate with
your child you need to get legal advice about moving away with the child before you move,
especially if there are court orders in place.
If there is a parenting order in place, you may be breaching the order if you move away.
Even if the order does not specifically say that you may not move away from the area, if there
is an order in place that allows for the child to spend time with or communicate with the other
parent, and your plan to move will make it significantly more difficult for that to occur, you will
be breaching the order.
If you move without the other parent’s consent the court can order the child be returned,
or may even order that the child return and live with the other parent. If you do not have
a parenting order in place, but contact between the child and the other parent is occurring,
the court can also order the child to return.
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You have the following options if you want to move away, whether you have
a parenting order or not:
•

•

Get permission from the other parent before leaving and reach an
agreement on what time the child/children will spend with the other parent,
and what communication they will have. Your agreement should be in
writing and be as specific as possible, including details on what transport
will be used for visits and who will pay the costs of that transport.
Apply to the court for parenting orders that allow you to move with the
child/children. The court may allow you to relocate if it is in the best
interests of the child. Each case will be different but consideration will be
given to issues such as employment, family support or remarriage as they
relate to the best interests of the child. The court also considers the impact
the distance will have on the children’s relationship with the other parent,
and places significant weight on the child’s maintenance of a close and
continuing relationship with both parents.

It is unlikely that the court will make this decision at an interim hearing, which means that you
may have a lengthy wait for a decision to be made at a final hearing.
Moving more than a short distance without the other parent’s or court’s permission
is not advisable and you should seek legal advice before doing this. As with all applications
for parenting orders, parties are required to attempt to resolve the dispute themselves by
using ‘family dispute resolution (FDR) processes’ before going to court, unless
an exception applies.
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