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Where to begin – Divorce and separation

If you are considering separation or have separated already, knowing where to find 
information and support can be difficult. When your marriage or de facto relationship 
ends, you may find yourself in a confusing maze of legal jargon, rules and procedures. 

     This information sheet is a starting point to finding information about the following areas:

• Getting support and counselling.
• Getting legal advice.
• Getting legal assistance and/or representation. 
• The courts involved in separation and family law. 
• Getting an interpreter.

Getting support and counselling

The decision to separate involves making changes to your life and choices about 
your future.  It is widely recognised as being one of the most stressful events in life 
(although every individual’s experience is different) and often involves emotional upheaval.

Separation commonly involves an emotional process which results in moving forward by 
reorganising your life and establishing new relationships and roles, which can ultimately be
a very positive process.

Having to make long-term decisions about your own future, let alone your children’s future, 
can be difficult and daunting. It is often helpful to have someone to talk to about these decisions 
and to give you some emotional support. For some women, friends and relatives provide this 
support, while others prefer to talk with a counsellor who is independent to them 
and their ex-partner.
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If you would prefer to speak to a counsellor there are many different types of counselling
that are available. It may be short-term or ongoing; it may focus on your growth as an 
individual or on assisting you to resolve disputes with your partner, particularly in relation
to children. You can seek a referral from your GP or contact a counselling service directly. 
There are many different services available run by community, government and church 
organisations which may be able to meet your needs. Also, different counsellors will suit 
different people. If you are not happy dealing with a counsellor it is okay to see another 
counsellor with whom you feel more comfortable.

Getting legal advice
Do I need legal information and advice?

It is important to get legal information and advice when separating. Legal information
and advice can assist you in making decisions and inform you of your legal position,
rights and obligations.

Be aware that there is a difference between legal information and legal advice. Legal 
information is more general and not tailored to your particular circumstances. Legal advice
is information about the law as it relates to your matter.

If you and your ex-partner cannot agree about what should happen when you separate
it is best to seek legal advice as soon as possible.

Even if you and your partner can talk together and agree on what the arrangements will be,
it is important to get legal advice before committing yourself to anything. If you have a written 
agreement, a solicitor can check it for you. You should obtain advice if you want to make 
the agreement legally enforceable and to ensure the terms of the agreement
are reasonable and fair.

Where do I get legal information and advice?

You need to speak to a solicitor to get legal advice. It is preferable to find one who specialises
in family law.

Community legal centres, such as Women’s Legal Service, provide free legal information and 
advice. Legal Aid Queensland provides both free legal advice and information. Contact Legal 
Aid to find out what services are available in your area.

Legal advice is also available from solicitors in private practice for a fee, and you will have to pay 
for this advice. It is important to ask how much you will be charged for your initial advice when 

See the Useful Links section of the Women’s Legal Service website
(www.wlsq.org.au/resources/useful-links) for more details 
about counselling services and domestic violence services.

https://www.wlsq.org.au/resources/useful-links/
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If you have safe access to the internet you could also get legal information
from the following websites:

Legal Aid
www.legalaid.qld.gov.au 

Information on family law and other legal areas, information on how to apply for Legal Aid 
and links to other legal internet sites.

Family Law Courts
www.familylawcourts.gov.au 

Information relevant to the Family Court and Federal Circuit Court about family law issues, 
including court forms and DIY Kits.

Family Court
www.familycourt.gov.au 

Information on Family Court services, court forms on-line, information for children and
parents about separation and the legal process.

Federal Circuit Court
www.federalcircuitcourt.gov.au

Information on Federal Circuit Court services and court forms on-line.

Child Support
www.humanservices.gov.au/customer/dhs/child-support 

Information about applying for child support, how much child support you may have 
to pay or be paid and other information about the Child Support Department.

Federal Attorney-General’s Department
www.ag.gov.au/FamiliesAndMarriage/Pages/default.aspx 

Information on families, marriage, adoption and family dispute resolution.

http://www.legalaid.qld.gov.au 
http://www.familylawcourts.gov.au
http://www.familycourt.gov.au
http://www.federalcircuitcourt.gov.au
http://www.humanservices.gov.au/customer/dhs/child-support
http://www.ag.gov.au/FamiliesAndMarriage/Pages/default.aspx


Where to begin - Divorce and separation

Page 4 of 11 www.wlsq.org.au

Getting legal assistance and/or representation

You may find that after you have received initial legal advice you need a solicitor to help you 
make progress in your matter and achieve the outcome that you want. You may need a
solicitor to negotiate with your partner or ex-partner on your behalf or to make an application 
to the courts. Sometimes a solicitor can represent you in court, but if your case is complicated 
you may need a barrister as well.

What will my legal costs be?

Legal costs will depend on the amount and type of work a solicitor has to do and whether
or not you receive a grant from Legal Aid Queensland.

The fees that solicitors charge for work done under the Family Law Act are set by
rules called the ‘scale of costs’, although sometimes solicitors charge above the scale costs.
Solicitors usually charge an hourly rate for all work that they do on your behalf including
 their discussions with you and going to court, preparing letters and documents, reading
letters and other documents. There will also be set charges for photocopying and other
fees that the solicitor incurs while working on your matter. It is important to discuss
costs and methods of payment when you see a solicitor before you agree to them
doing any work for you.

In Queensland, unless your case is extremely urgent or the fees will be less than $1,500 
you will have to enter into a client agreement with the solicitor. Read the agreement
carefully before signing.

A client agreement must specify:

• The work the solicitor is to carry out.
• Who, within a firm of solicitors, will actually do the work for you
• How the fees for the work will be calculated or the lump sum amount 

agreed upon.
• The time and frequency of accounts you will have to pay.
• If you are involved in court proceedings – the costs you may recover 

from the other side, or the costs you may have to pay the other side.
• Any costs additional to the fees that you will have to pay the solicitor, 

such as stamp duty, filing fees or barrister’s fees. 
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• Contact details of the Queensland Law Society.
• The client’s right to negotiate the client agreement and to seek 

independent legal advice about it.
• The client’s right to change solicitor at any time, no matter what the 

client agreement says.
• The client’s right to amend the agreement in writing (if the solicitor and 

client agree).
• The solicitor’s right to sue the client to recover outstanding fees if more 

than a month has passed since she has received the solicitor’s bill.
• What legal action is open to the client if they disagree with their 

solicitor about the bill.

When you enter into a client agreement, the solicitor is required by law to also 
provide you with an ‘Important notice to client’. This gives you certain consumer 
information and information about the client agreement, including:

Some solicitors will speculate their costs. This means that they will agree to accept
payment for their fees at the end of the matter. This is sometimes referred to as deferred
fees and there may be a higher cost for proceeding this way as opposed to paying fees as they 
arise; as the interest charged for late payments may be quite high. Solicitors are more likely
to accept a deferred payment scheme in property matters where you are likely going to
receive assets (especially a cash component) from the property settlement.

Solicitors may advise clients that they are able to take out a litigation loan to meet the costs 
of their matter (solicitors cannot require a client to undertake a loan but they can require 
a client to pay their fees in order for work to be completed). A litigation loan is a loan by 
a litigation lender to an individual to meet the costs of their court proceedings. Litigation 
loans are contingent on an applicant meeting a set of lending criteria and having reasonable 
prospects of success. Litigation loans often incur very high interest rates and it is important 
that if you are considering taking out such a loan that you obtain financial advice first about 
your own financial circumstances before entering into such an agreement.

Will I get Legal Aid funding?

When you enter into a client agreement, the solicitor is required by law to also 
provide you with an ‘Important notice to client’. This gives you certain consumer 
information and information about the client agreement, including:

• A means test based on your income and assets.
• A merit test where consideration is given to the type of matter and your 

chances of success.
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If you are successful, Legal Aid 
will allocate a solicitor to you. 
Your solicitor may be someone in 
private practice or may be someone 
employed by Legal Aid. If you are 
successful in receiving Legal Aid 
funding, you may be asked to make 
a financial contribution depending 
on your income. If Legal Aid funding 
is approved in relation to a property 
matter check with Legal Aid whether 
you will be required to repay the 
funds back to Legal Aid at the 
conclusion of your matter.  

If you are successful, the solicitor will act for 
you and his or her fees will be paid by Legal 
Aid. Not all private solicitors do Legal Aid 
work, so you should check when making your 
appointment whether the solicitor will be 
willing to apply for Legal Aid.

 

 

There are two ways to apply for Legal Aid 

You can fill in a form yourself and lodge 
it at a Legal Aid office.

work and You can make an appointment with 
a private solicitor who does legal aid have 
him or her apply for Legal Aid on your behalf.

Legal Aid guidelines are strict, and aid is usually not granted to go straight to court, although 
funding may be available for a conference. Generally, it is always worthwhile considering 
applying for Legal Aid as policy and procedures often change. If you apply and your 
application for aid is refused, you can appeal the decision, but it is advisable to seek
advice from a solicitor about the likelihood of success of the appeal.

Please note that there is usually a time limit for you to lodge an appeal.

• Whenever you talk to solicitors they will charge you for their time, even if it is a short 
phone call. Solicitors are trained to deal with legal problems only and not with emotional 
ones. It will be more useful and cost-effective to talk about your feelings with a friend or 
counsellor and only speak to your solicitor about legal matters.

Tips for when you see a Solicitor

When seeing a solicitor the following tips may be useful.
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• Check at the time of making an appointment whether the solicitor offers a special deal 
for the first appointment. In certain circumstances a first appointment may be free or a 
fixed sum charged for a specified time.

• Prepare notes for the solicitor on the history of the relationship, key incidents and key 
information. Include details of important dates such as when the relationship began, the 
date of marriage or commencement of the de facto relationship, the date of separation 
and the children’s birth dates. Also include information on both you and your ex-partner’s 
working history, including details about finances and assets (such as the value of the 
house, car and superannuation), and details of any existing financial agreement.

• Write down questions you want to ask before seeing the solicitor, and take documents 
such as court orders to show the solicitor. If you are seeking advice about a property 
settlement, it may be worthwhile to take a completed draft financial statement (available 
from the Family Law Courts website) with you.

• In the appointment feel free to take notes about the solicitor’s advice, and ask the 
solicitor to explain if you do not understand something. You can also ask if they think you 
might be eligible for Legal Aid.

• Do not sign anything or agree to anything you do not understand.

• If you feel uncomfortable, unsure or unhappy with the solicitor change solicitors as 
soon as possible after the first interview (rather than halfway through a case). Do not 
feel obliged to stay with a solicitor if you feel unhappy with how they are managing your 
case. If you are unhappy with the advice that your solicitor has given you, you can seek a 
second opinion from another solicitor.

• Remember that it may be difficult to change solicitors when receiving Legal Aid. Speak to 
Legal Aid about how to do this.

• If you are paying a solicitor, all outstanding costs need to be paid to that solicitor. A signed 
written authority to hand the file over needs to be completed before he or she will hand 
over the file to another solicitor.

When seeing a solicitor the following tips may be useful.
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What if I can’t afford a solicitor and can’t get Legal Aid?

You may find that you don’t qualify for Legal Aid and you can’t afford to pay a private solicitor.

Mediation is one solution for parties to reach an agreement without paying 
for legal representation.

A solicitor at a community legal centre could also help you write a letter to your ex-partner to 
try and reach an agreement.

If you need to make an application to a court, you will have to consider representing
yourself in court.

While this may sound daunting, there are resources available to help you. Solicitors at 
community legal centres can help you fill in court application forms and explain court 
procedures. There are a variety of self-help kits published by community legal centres, 
Legal Aid Queensland and the Family Court that could also be useful. Websites like Legal Aid 
Queensland (www.legalaid.qld.gov.au) and the Family Law Courts combined registry
(www.familylawcourts.gov.au) have useful resources.

There is also a duty lawyer service at the Family Law Courts building and you can obtain free 
advice on the day that your matter is in court.

The Courts involved in family law

There are currently three different courts that can deal with family law matters: the Family 
Court, the Federal Circuit Court and the State Magistrates Court.

The Family Court

The Family Court can hear all family law matters, except divorces (which are heard in the 
Federal Circuit Court). It specialises in family law and is set up to deal with more complex 
matters including family violence, allegations of drug or alcohol abuse, issues around parental 
mental health and/or allegations of child abuse. This court has counselling and mediation 
services. If you are not already involved in court proceedings, applications for consent orders 
should be filed in the Family Court.

The Family Court has permanent courts located in Brisbane and Townsville. The court
also provides services in Cairns, Rockhampton and Mackay via circuits,
video and audio conferencing.

www.legalaid.qld.gov.au
www.familylawcourts.gov.au
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The Federal Circuit Court
 
The Federal Circuit Court is where most proceedings are first filed, and the court deals with 
the less complex family law matters including divorce, property matters, parenting and child 
support.

The Magistrates Court

The State Magistrates Courts can deal with a whole range of matters in state law, like 
domestic violence proceedings. It can also deal with family law matters but only in limited 
circumstances. This court can hear family law matters in regard to:

• Disputes about children but only if both parties agree to the matter being heard in this 
court.

• And/or disputes about property worth:
  1. Less than $20,000 and,
  2. Above $20,000 if both parties agree to the matter being heard in this court. 
   This court cannot hear matters about divorce or contravention.
    Magistrates Courts use Family Court forms in family law matters.

There are Magistrates Courts in several Brisbane suburbs and in most regional and rural centres.

Which court to use?

Which court to use will depend upon the nature and the circumstances of your matter. You 
may need to discuss which court to file in with a solicitor or you can ask the Family Law Courts 
registry about which court you should commence proceedings in. Court registry staff are 
unable to provide you with legal advice.

Evidence in court proceedings

In all legal proceedings where a court or tribunal is required to make a determination, a court 
will require evidence from the parties to the proceedings in order to make that determination. 
In criminal law matters the court will consider evidence to determine beyond a reasonable 
doubt whether someone is guilty of a criminal offence. Beyond a reasonable doubt means 
that the evidence is so strong that there can be no doubt in the mind of a reasonable person 
that someone is guilty. In civil proceedings (including family law and domestic violence order 
proceedings) the court will consider the evidence and decide on the balance of probabilities in 
order to make a decision. The balance of probabilities means that it is more likely than not that 
a certain thing occurred.
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In family law matters the court will require evidence from all parties to determine the most 
appropriate orders to be made. The court will take into account the actions of the parties as 
well as their insight into the situation. This means that in commencing family law proceedings 
you need to be particularly careful when deciding on the orders that you ask for as you must 
be able to provide evidence to support the orders that you seek. A court will not make orders 
that are merely the preference or whim of a party and will refuse to make orders that are 
not supported by the evidence or in the best interests of a child or children. In fact, if a party 
provides no evidence, makes up evidence or seeks orders that are particularly unrealistic a 
court may make orders that are unfavourable to that party.

Another important factor is the quality of the evidence before the court. This means that 
evidence is given greater weight if it is from an objective independent third-party i.e. an 
affidavit from a medical professional  or the police about the injuries to a child are likely to 
carry more weight due to it being evidence of an independent person rather than a family 
member. It is also possible for the court to gain access to certain confidential documents that 
may support your case (such as medical records, police records or records kept by 
(Child Safety). This is done by way of issuing a subpoena to a person who has control of those 
documents which then compels the person to provide the documents to the court. You should 
contact the relevant court registry or seek legal advice about how to issue a subpoena and the 
fees involved.

Finally, it is important to note that the Family Law Courts require parties to disclose all 
information they have that is relevant to the case (even if it is embarrassing or detrimental to 
that party). This duty of disclosure begins when parties begin negotiations about a family law 
dispute even before a court case is started (at the pre-action procedure stage) and continues 
until the case ends. If relevant information is not disclosed the courts can impose various 
penalties, including orders for costs.

Getting an interpreter

If you have difficulty understanding or speaking English an interpreter can assist you. This is 
very important with legal documents as it is essential that you fully understand any document 
you sign.

An interpreter can either attend appointments you make for counselling or legal advice, or 
be available over the telephone. If you are contacting organisations to get advice, ask if they 
can arrange an interpreter for you. Tell them the language you need for interpreting and that 
you prefer a female interpreter if this is the case. You may not have to pay for the cost of an 
interpreter if a community organisation books one for you.

If you are going to court you have the right to request an interpreter to be in the courtroom to 
interpret for you. It is up to the Magistrate or Judge to decide whether an interpreter will be 
allowed.

Generally interpreters need to be booked in advance if they are to be with you in court or
at a legal appointment.
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Queensland Government agencies such as the courts, the police and Legal Aid have a 
responsibility to obtain and pay for professional interpreters for you. However, it is your 
responsibility to let the relevant agency know in advance that you will require an interpreter.

If you organise the interpreter yourself you will have to pay for the cost.

If you are represented by a private solicitor you will have to pay the cost of the interpreter 
yourself for any interviews with your solicitor.


