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Divorce 

Divorce is the official recognition of the end of a marriage. You must be separated for 12 
months before you can apply for a divorce. Divorce is separate from property settlement, 
parenting orders, and child support/maintenance, although you do not have to wait for a 
divorce before dealing with these other issues.

How do I apply for a divorce?

Divorce applications are currently made in the Federal Circuit Court. You can prepare your 
own divorce papers and go to court yourself or you can pay a solicitor to do it for you. 
Divorce applications are generally done online, but if you would have trouble completing 
the application online, contact your nearest Federal Circuit Court registry and they can 
provide you with the forms.  There is very helpful information online on how to complete an 
application and the steps to apply for a divorce, including how to serve the divorce papers on 
your spouse.

At present Legal Aid funding for divorce applications is rarely, if ever, granted. Contact Legal 
Aid Queensland for more information about funding for divorce applications.

You do not need to register your separation; simply note the date on your divorce application.

• You have been separated for 12 months and one day.
• The marriage has irretrievably broken down, with no chance of getting back 

together.
• Appropriate arrangements have been made for the children, or there are 

circumstances to explain why the arrangements have not been made.
• You are, or your spouse is, an Australian citizen or resident and regard 

Australia as your permanent home.

The court is not interested in who is at fault for the marriage ending. 
It is only necessary to show that:
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You will need to attach a copy of your marriage certificate to your application. If your marriage 
certificate is not in English, you will need to get the certificate translated into English.

Are there any time limits?

There are no time limits in which to apply for a divorce except that you must have been 
separated for a minimum of 12 months and one day.

If you have been married for less than two years you will be required to seek counselling 
from a counsellor recognised by the relevant court before you are able to get a divorce. The 
counsellor will need to be satisfied that the marriage has broken down and there is no chance 
of you getting back together. A certificate will be issued by the counsellor and can be attached 
to your divorce application. There may be special circumstances where the court will grant 
leave for an application to be filed without the parties attending counselling, such as cases 
involving domestic violence.

Once your divorce is final there is a time limit of 12 months to apply to the court for property 
settlement or spousal maintenance.

How much does it cost?

There is a fee for filing a divorce in the Federal Circuit Court. If paying the fee will cause you 
financial hardship, you can fill out a form to have the fee reduced.

Contact the relevant court registry for details of fees and to obtain fee reduction forms. If you 
engage a lawyer to assist, you will also be charged their professional fees.

Can I get a divorce if we are living in the same house?

It is possible to live in the same house and still be considered ‘separated’. This is called 
‘separation under the one roof’.

If you are applying for a divorce on your own and wish to count a period of time you were 
separated but living under one roof, you will need to file an affidavit with your divorce that 
supports your claim that you are separated. The issues that the court will consider are things 
such as whether you have separate finances, sleep in separate rooms, have sex, cook and 
eat separately and whether you do housework for each other. You should obtain legal advice 
about the content of the affidavit and the likelihood of the success of the application. It is also 
recommended that you file an affidavit by an independent person who can verify that you 
were separated.

What if my spouse makes untruthful statements in
his application?

If your spouse files for a divorce and makes untruthful statements, then it is possible for you to 
file an affidavit which sets out your version of the facts.
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For example, the clarifying events of separation such as moving to another room of the 
house if you are both still living together under one roof, or the date one party moved out of 
the home, informed Centrelink, opened a separate bank account or changed their will. The 
affidavit should be filed in the court and a copy served on your spouse. However, a response 
is likely to have little effect on the proceedings if the court is satisfied that you have been 
separated for more than 12 months.

Can I oppose the divorce?

If your spouse applies for a divorce and you do not agree that the grounds for divorce have 
been met, you can oppose his application. Ultimately however if the court is satisfied that 
a reconciliation is not possible, that you have been separated for 12 months and that you 
have been served with the application, a divorce will be granted. Seek legal advice about this 
immediately as you must respond within a certain time period.

Can I keep my address confidential?

If you are seeking a divorce and you are in fear of your spouse knowing your whereabouts, 
then you can use a post office box number, an email address or a friend’s or relative’s address 
on your divorce application. You can refuse to give any address whatsoever although you will 
have to lodge an affidavit explaining to the court your reasons for not wanting to reveal your 
address to your spouse. Legal advice should be sought about the content of the affidavit.

Should I change my will?

In Queensland, divorce revokes that part of your will that relates to your former spouse. After 
a divorce you should make a new will to take into account your new circumstances. In fact, 
it is advisable to change your will as soon as you separate to reflect your current wishes. 
Further, if you own real property (a house) jointly with your spouse, you will need to consider 
severing the tenancy (convert to tenants-in-common) in order for your portion of the property 
to become part of your estate if you die. Otherwise if the property is jointly owned (as joint 
tenants) it would automatically pass to the surviving tenant at the time of death. If you convert 
to tenants-in-common you are able to assign your share of the tenancy in your will.


